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      J   U   D  G  M  E  N  T 

 

1.   Being highly aggrieved by the order dated 26-04-2013, 

passed by learned Additional District Magistrate, Sonitpur, Tezpur in Misc. 

Case No. 26/107/145/2012 u/s 145/146 of Cr.P.C, Sri Fok Bahadur Limbu has 

filed this Criminal Revision petition u/s 397/399 Cr.P.C. impugning the 

aforesaid order.   

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
Criminal Revision Case No.         :-     23(S-2)/2013 

 
Present      : Mridul Kumar Kalita, AJS 

Sessions Judge,  
Sonitpur,Tezpur. 
 

Parties  : 1.  Sri Fok Bahadur Limbu and 
2.  Sri Krishna Bahadur Limbu 
  
S/O Late Naradhaj Limbu 
Vill- Gormara, 
Mouza- Dhekiajuli 
PS –   Dhekiajuli 
Dist. Sonitpur (Assam). 

  -vs- 
 
 

1. Smti Giribala Das,  
W/O Late Surendra Ch. Das, 
Vill- Gormara, 
Mouza- Dhekiajuli 
PS –   Dhekiajuli 
Dist. Sonitpur (Assam). 
 

 2. The State of Assam, 
Represented by the  
Public Prosecutor, 
Sonitpur, Tezpur. 

Counsel for the Petitioner : Mr. S. Misra , Advocate. 
 

Counsel for Opposite Party : Mr.  T. Paul, Advocate. 
(for OP No. 1) 
Mr. H.P. Sedai, P.P. 
(for OP No. 2) 

     
 

Date of Judgment : 29/01/2016 
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2.   The facts relevant for considering the instant Revision Petition are, 

in brief, as follows:-    

   (i) It is stated that, the Opposite Party No.1 as petitioner lodged a 

petition before the Learned Deputy Commissioner, Sonitpur at Tezpur 

alleging, inter-alia, that the petitioner is the absolute owner and possessor of 

land measuring 2 bighas covered by PP No. 86, Dag No. 11 of village 

Gorhmara, Mouza- Dhekiajuli, PS Dhekiajuli, Dist. Sonitpur (Assam), but few 

days back the Opposite Parties entered into the said land and started to 

quarrel with the present petitioner and also tried to dispossess the petitioner 

from his land illegally.  

   (ii) On receipt of the said petition, a case being Misc. Case No. 

26/107/145/2012 was registered and the said case was transferred by the 

Learned Additional District Magistrate, Sonitpur at Tezpur to the Court of Sri 

Abhijit Baruah, Sub-Divisional Magistrate. Notices were issued to both the 

parties and both parties made their appearance before the learned 

Magistrate. However, on 26-04-2013 learned ADM passed orders attaching 

the disputed land u/s 145(1) Cr.P.C. and prohibited both the parties to enter 

into the disputed land until further order. This order dated 26-04-2013 is 

impugned in this instant revision petition.   

    

3.   For the sake of convenience, the impugned order is quoted herein 

below:  

 “26-04-13. Case record received on transfer 

today. Seen the petition submitted by 1st party Sri 

Giribala Das and perused the police report of 

Dhekiajuli PS. 

   The petitioner stated that she had a plot of 

land measuring 2 bighas covered by PP NO. 86, Dag 

No. 11 of village Gorhmara, Mouza- Dhekiajuli, PS 

Dhekiajuli, Dist. Sonitpur.  

   Bounded by : North : Road, South : Kunti 

Boro, East : Govt. land and West : Renuka Limbu. 

   It is seen that there is serious apprehension 

of breach of peace among the parties over the 

possession of D/L schedule mentioned in the police 
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report and main petition which is also affect the public 

tranquility of locality. 

   So, being satisfied a proceeding is drawn up 

u/s 145 Cr.P.C. and due to emergency the D/L is 

attached u/s 146(1) Cr.P.C and prohibiting both the 

party for the entering into the D/L until further order.    

        

    Ask O/C concerned of the  Police Station to 

execute the attachment order immediately with the 

help of Circle Officer for identification of the schedule 

land and report compliance before next date fixed.   .  

    Date fixed 27-05-2013.”  

 

4.    The petitioner has taken, inter-alia, following grounds for 

impugning the aforesaid order:-   

  (i) For that the proceedings being Misc. Case No. 26/107/145/2012  

is not maintainable  and liable to be dismissed. 

  (ii) For that the impugned order dated 26-04-2013 passed by the 

learned Addl. Dist. Magistrate, Tezpur is against law and passed the same 

without applying his judicial mind. 

  (iii) For that the matter in dispute is a purely private in nature and 

there is no any involvement of public.    

   (iv)  For that the alleged dispute is of civil nature and in no way 

resolved u/s 145/146 CR.P.C yet the trying Magistrate started proceedings 

being Misc. Case No. 26/107/145/2012, hence the proceeding is liable to be 

dismissed.     

  (v)  For that the trial court has failed to peruse the police report 

and other documents properly and passed the preliminary order in haste,   

and the same is suffers from serious irregularities hence, liable to be set 

aside.   

  (vi)  For that the petitioners have been possessing and cultivating 

the disputed land from several years, yet the learned trying Magistrate started 

proceedings being Misc. Case No. 26/107/145/2012, hence the proceeding is 

liable to be dismissed.     

 

5.    I have perused the case record of Misc. Case No. 26/107/145/2012    

of Additional District Magistrate, Sonitpur, Tezpur which was called for from 
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the Court of Addl. District Magistrate, Sonitpur, Tezpur, in connection with 

this case.  I have also perused other materials on record however, as no 

counsel was present from either side on several successive dates, hence, they 

could not be heard.  

 

6.  Hon’ble Gauhati High Court in “Maqbul Hussain –vs- Syadur 

Rahman” reported in (1986) 2 GLR 167  has observed as follows: 

“ It is difficult to obtain an order of injunction in a 

civil suit because the party is bound to satisfy the 

court that there is a prima facie case, the balance of 

convenience tilts in his favor and also to satisfy the 

court that if injunction is refused the applicant shall 

suffer irreparable injury. So many hurdles are to be 

crossed before obtaining an order of injunction. An 

order of injunction or prohibitory order takes away 

certain rights of the party injected. It is indeed 

difficult to obtain an injunction, but just throw a 

petition and assert that there is apprehension of 

breach of peace in respect of the possession of an 

immovable property, claim for drawing up a 

proceeding asserting right to possess the property, a 

proceeding is readily drawn up under Section 145, 

Code of Criminal Procedure. The proceeding is 

initiated no matter whether it is a private dispute 

between the parties or it is a dispute which 

necessitates drawal of the proceeding for the 

maintenance of public order and tranquility. 

  It has further observed that:- 

“The distinction between the concept of public 

order, law and order or public tranquility is to be 

found in the picturesque description drawn by 

Hidayatullab, J. in Ram Manohar Lohia v. State 

of Bihar AIR 1964 SC 140. The distinction 

between the security of State, public order and 

law and order, i.e., public tranquility, has been, 

defined by drawing three concentric circles, 

'Public order' comprehends disorders of less 

gravity than those affecting 'security of State'. 

"Law and order" comprehends disorder of less 

gravity than those affecting 'public order'. One 

is to close his eyes and take three concentric 

circles. Law and order represent the largest 
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circle within which is the next circle 

representing public order and the smallest circle 

represents security of State. It is then easy to 

visualize that an act may affect law and order or 

public tranquility but not public order just as an 

act may affect public order but not security of 

the state. Public order means the even tempo of 

life of the community even in a specified 

locality. Disturbance of public order is to be 

distinguished from acts directed against 

individual which do not disturb the society to 

the extent of vibrating a general disturbance of 

public tranquility. If a party illegally and forcibly 

occupies the land of another, people may be 

shocked and even mentally disturbed but the 

life of the community may keep on moving 

keeping peace with the even tempo of life of the 

community. If by the act of dispossession even 

tempo of life of the community is disturbed or 

jeopardized, it may be a case of disturbance of 

public order and tranquility. The acts of private 

parties which affect personal rights and 

obligations only but do not disturb the even 

tempo of the society are merely private feuds 

for which action may not be necessary to be 

taken under Chapter-X of the Code of Criminal 

Procedure. Section 145 of 'the Code' clearly 

states that to assume jurisdiction the Magistrate 

must be satisfied that the dispute is likely to "a 

breach of peace". It is not a breach of mental 

peace of the parties but apprehended breach of 

peace in the locality. Ordinarily, a person 

dispossessed of property must sue for recovery 

of specific immovable property under Section 5 

and 6 of the Specific Relief Act and if there is 

threat to dispossess him be should institute a 

suit to obtain injunction. These are forum for 

establishing the right of the litigants. A 

proceeding under Section 145 Code of Criminal 

Procedure is, therefore, an extraordinary 

provision to grant extra-ordinary relief when 

there is likelihood of breach of peace in the 

locality. The final order of magistrate is subject 

to the decision of the civil Court. It is, therefore, 

seen that private dispute between two persons 
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which does not disturb law and order or 

occasion a breach of the peace in the locality the 

forum for getting relief is the civil Court of 

competent jurisdiction. Now, what I find all 

around is that just on some pretext or pretence 

flood of proceedings under Section 145 Code of 

Criminal Procedure are entering in courts like 

flood water entailing wastage of public money 

and' public time, Before taking up a proceeding 

under Section 145 of the Code the Magistrate 

must be careful, cautious, circumspect and slow. 

The quintessence of the decision of the Supreme 

Court In Ram Sumer Puri Mahant v.State of U.P. 

AIR 1985 SC 412 is to discourage proceedings 

under Section 145 of the Code as far as possible. 

It is necessary to avoid multiplicity of litigation 

which is against the interest of the parties and 

in most of" the cases public time is wasted over 

meaningless and unnecessary proceedings. In 

Ram Sumer (supra) a note of warning has been 

sounded by the Supreme Court that the 

Magistrate should initiate proceedings under 

Section 145 of the Code when the essential 

elements of the section are found to be present 

in the case. However, these are my passing 

observations.” 

 

7.  Under the scheme of Section 145 Cr.P.C., the Magistrate can attach 

the subject of dispute under three circumstances:    

(i) if he considers the case to be one of emergency, or 

  (ii) if he decides that none of the parties was in possession and or 

  (iii) if he cannot decide which of the parties was in possession.  

The said attachment remains in force or until a competent Court decides the 

right of the parties or until the Magistrate being satisfied that there is no 

longer any likelihood of breach of peace, withdraws it.  

 

8.  In the instant case, on perusal of the impugned order dated        

26-04-2013 it appears that learned Additional District Magistrate, Sonitpur, 

Tezpur, has again started the impugned order with the lines “The case record 

received on transfer today.”  However, on perusal of the order sheets of case 

No. 26/107/145 of 2012 it appears that there is no order of transfer of the 
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said case to any court except the first order when it was transferred to the 

Court of learned SDM. It shows lack of application of mind on the part of 

learned Additional District Magistrate. Further, learned Magistrate has 

observed that there is serious apprehension of breach of peace among the 

parties, however, the grounds on which learned Magistrate apprehended such 

breach of peace is not explicit in the impugned order. Mere recital that the 

Magistrate satisfied that there is serious breach of apprehension of peace, 

without stating any ground, in my considered opinion, cannot be regarded as 

complying with the mandate of Section 145 Cr.P.C. Further, for issuance of an 

attachment order, Magistrate has to consider the case to be one of 

emergency and again the grounds for considering as such, has to be 

mentioned in the order which also is absent in the impugned order.  

 

9.   Further, the learned Magistrate in his impugned order has clearly 

stated that there is an apprehension of breach of peace “among the parties” 

over the possession. The 1st party in his application u/s 145 Cr.P.C filed before 

the learned Magistrate has also stated that there is likelihood of breach of 

peace if one party continues to assert their right over the disputed piece of 

land. On perusal of the Police report, on basis of which learned Magistrate has 

passed the impugned order, it appears that the police report also mentions 

that already a dispute is going on between both the parties and there is an 

apprehension of breach of peace between both the parties. Now, from the 

petition u/s 145 Cr.P.C., from the police report as well as from the impugned 

order, it appears that everyone is apprehending breach of peace “between 

both the parties” whereas, Chapter X of the Code of Criminal Procedure deals 

with maintenance of “public order and tranquility”, it has not envisaged the 

private disputes between the parties. As has been discussed, in the Judgment 

cited in Para No. 6 above that the disturbance of public order is to be 

distinguished from acts directed against individual which do not disturb the 

society to the extent of vibrating a general disturbance of public tranquility. If 

a party illegally and forcibly occupies the land of another, people may be 

shocked and even mentally disturbed but the life of the community may keep 

on moving keeping peace with the even tempo of life of the community. If by 

the act of dispossession even tempo of life of the community is disturbed or 
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jeopardized, it may be a case of disturbance of public order and tranquility. 

The acts of private parties which affect personal rights and obligations only 

but do not disturb the even tempo of the society are merely private feuds for 

which action may not be necessary to be taken under Chapter-X of the Code 

of Criminal Procedure. Section 145 of 'the Code' clearly states that to assume 

jurisdiction the Magistrate must be satisfied that the dispute is likely to "a 

breach of peace". It is not a breach of mental peace of the parties but 

apprehended breach of peace in the locality.’  In the instant case also on the 

basis of materials available on record, it appears that apparently, the case in 

hand relates to dispute, of a civil nature, between the parties which do not 

justify initiation of a proceeding u/s 145 Cr.P.C.  

 
10. In view of discussions made in foregoing paragraphs, the impugned 

order dated 26-04-2013 passed by learned Additional District Magistrate, 

Sonitpur in Misc. Case No.  26/107/145/2012 is hereby set aside.  

 

11. Send back the case record along with the copy of this order to the 

court of learned Additional District Magistrate, Sonitpur. 

   Given under my hand and seal of this Court on this the 29th day of 

January, 2016. 

             
 
 
 
 
 
      (M.K. Kalita) 
           Sessions Judge, 
                    Sonitpur, Tezpur.  

Dictated and corrected by me. 
 
 
 
 
 
(M.K. Kalita) 
Sessions Judge, 
Sonitpur, Tezpur. 
  
 
Transcribed and typed by me. 
 
(R. Hazarika) Steno. 


